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Fundamental Principles in Criminal Justice

Namtaee Meeboonsalang
Provincial Chief Public Prosecutor attached to the office of the Attorney General

namtaee@yahoo.com
Abstract

Enforcing of law by competent authorities in criminal justice system may
somehow affect people rights. Beside from a very clear knowledge in term of
written statutes, understanding of fundamental principles in criminal justice is
a basic requirement for all law enforcements to ensure that they can exercise
their power in proper manner. These fundamental principles could prevent
people from being enforced by undue or unjust power. This article provides
fundamental principles in criminal justice systems acquired and collected
from international documents such as the International Covenant on Civil and
Political Rights (ICCPR), the United Nations Declaration on Human Rights, Rome
Statute of the International Criminal Court, Case precedents and others. These
fundamental principles are Human Dignity, Rights of Accused, Ne bis in idem
or Double Jeopardy, the Rule of Law, Rights to Fair Trial, Separation of powers,
and Doctrine of Non-Delegability which are some parts of all principles

acknowledged at the international level.
[Thammasat Journal, Volume 33 No.3, 2014]

Keywords: Fundamental Principles, Justice, Law
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1Nad1nIudnTuyweyu (The Universal Declaration of Human Rights 1948) (UDHR)
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Thomas Jefferson 1@gul3lumuseniadasninvesansgaiusnianlszmadingy
(The Declaration of Independence 1776) Ingnaniguduinuyuwdnnaunnideyfgnasig

Jusmeauisu i

! King James Bible "Authorized Version", Cambridge Edition (Genesis 1:26-27) Let us make man in our
image, after our likeness: and let them have dominion over the fish of the sea, and over the fowl of
the air, and over the cattle, and over all the earth, and over every creeping thing that creepiest upon
the earth.

2 http://www.catholicsocialteaching.org.uk/themes/human-dignity/

®> The Universal Declaration of Human Rights 1948

Article 1 all human beings are born free and equal in dignity and rights. They are endowed with reason

and conscience and should act towards one another in a spirit of brotherhood.

% The Declaration of Independence in congress, July 4, 1776, “We hold these truths to be self-evident,

that all men are created equal.”
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" Article 5 No one shall be subjected to torture or to cruel, inhuman or degrading treatment or
punishment.

8 Article 3 Every one has the right to life, liberty and security of person.

? f.03.A000 um,ﬂ{]wmUaﬁiyﬂﬂﬂﬂﬁuiﬂ,wﬁﬁ 330,3yquv, 2543.

19 |nternational Covenant on Civil and Political Rights
Article 6

2. In countries which have not abolished the death penalty, sentence of death may be imposed only
for the most serious crimes in accordance with the law in force at the time of the commission of the
crime and not contrary to the provisions of the present Covenant and to the Convention on the
Prevention and Punishment of the Crime of Genocide. This penalty can only be carried out pursuant
to a final judgment rendered by a competent court.

1 5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years

of age and shall not be carried out on pregnant women.
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2. @ndvegnnaI (Rights of Accused)
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foulusnesanamssuil 15 (15" Century) ggnnanimilanuziuiissgnnseii
Tunsadt Lifidvsla o lunssedad nannfe funasesdisrunaiiosimuaisnisiszadldn
Wuazuumnsiinudeanis ndnnisunaseslaenguune (The Rule of Law) felailf¥unns
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nstszafen Tugeadedldismananuignnamidiolildundediuansnin medisy
arsnmvaadgnnaniman dudydnualiviliussvguidniinisdiszazansaduls
sdiunslasgnieseussauidaiues nanldilugratioiinisduquduiued $1an vio

£%

Usemstinggnnaimniudunslalagusaainnssuiunisilaiing vunele q Joydald

o

12 Ysganang g1l ¥ nsn 18 LﬁﬂmEJWﬁzﬁwﬁ'z:gifjﬁLLf'ﬂﬂJLﬁmﬁmﬂismaﬂgumwmmw (atfufi 16) w..
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15 wegriyduilufufuussanan guneisRansunanueig @Uui 25) we. 2550

19 ik fiugyadng, 00RO 3 atuil: 6 wanth: 53-57 U na: 2509 uay quitoyangne diina
LauIBATAENT,
http://www.senate.go.th/lawdatacenter/includes/FCKeditor/upload/Image/b/b71%20jun3_6.pdf

15 Robert Popper: History and Development of the Accused’s Right to Testify, Washington University
Law Review Volume 1962 | Issue 4, p.455.
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Wesnlugeadedlifindnnisunasedlnengvune (The Rule of Law) 3enginaudiiifuay
Dusssuiieswe

st AaRAMIET 17 (17" Century) AnSvasignnanmldiunisuensuuas
fusosntuienantuiifgnnamianiundulsgsiund Tulssmassnguignnaimid
anslunisiweudrenuitiunlund (England: statutes provided for compulsory process
of sworn witnesses for the defense) aeslsfiniu Tugaasfoiignnarimdenslaifidnssns
mma&L{'Juwmmﬁaiﬁmiyﬂuwsnuimaﬁmugﬂﬂa'nm feandeindeansaindse
o1 uazinuiiazlifu ogslsidedgnnaiimdenlvinisifiaiiioundosnutesiane
(It was considered certain that the defendant's fear of punishment, whether he was
guilty or innocent, would cause him to perjure himself, and to avoid this, he was not

allowed to testify.)™

AnerwiuiuazaedeulmluFesdnsvesignnanmilunssuiunisyfsssly
Usginaansgeuiindeninlutsunalaq 1l a.a. 1789 finsiausveudlaigsssuyyues
Uszinaanizausnilaslunisudlondadl 4, 5 uazadad 6 tieunslinsusesansues
Uszowuilidenda Bill of Rights %38 Declaration of Rights STiﬂLfJu%EJL%Bﬂﬂ?iLLﬁlﬂJﬁUﬂ%ﬂLLiﬂ
vos5g55uyuazlisunsUszmaldodradunianisul a.e. 1791 lagldsuwwifnuain
Bill of Rights vesUszinassnquiinslaeiganiludl a.a. 1689 ogslsfinu Australia Lumd
Uszm%ﬂlmmmamzi’umﬂﬁlﬁﬁﬁy’q%’gﬁﬁwmﬁang‘mmsﬂm q AivaaRludesdniveszvvy
Alngofnuianssuun3 John Howard laldudeimmannislu Bill of Rights aztfunisleu
srnaantnnsidesdifinanyssvvulvegluiiovesgainisuazdrsieniselallediiun

daleaftuuszvul’

n1sunlesgsssuygresUsemaansgousnilunisuilunsed 4 wiesusesdnsly
nindau vosyaravzlignazilinvsedavs ofunugnela uwddntfiasivaneAuilaun
IAENSUSUIUAUMEINNUAL TEYTIUARALAY AT NEALAL SEUANUNTIIEINN15M 19

Fulienet®

16 |bid.
" Howard opposes Bill of Rights". Perth Now (The Sunday Times). 2009-08-27. Retrieved 2009-09-1
18 Fourth Amendment to the U.S. Constitution

“The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by oath or affirmation, and particularly describing the place to be searched,

and the persons or things to be seized.
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nsufluaded 5 Susosdndilasligndniunfaosaisluanuiiaifeatu (Double
Jeopardy) lignUsdudesinisidulfindiunuies wazldgnasidindeTin s19n1e nindau
TagUsiAaInnszUILNSTTBUMENg MY (Due Process of Law)'® mMsdidiuad d1an u3o
UsgmsTinglalagliinunszuiumsfingnunetydlidddenasznszsile

nsuilundsd 6 Fusesdnsdgnnanimlunisaduafiongmnussnninaglasuns
finsanegnsrng Wamonazdussnilaedinduiigfiduneylussuaziilosifionwanssu
Antu dgnnanmiavslatunisudedendnmussdnvaznisnsshiinugnndrimn Savsd
asmdginazdnaudeissiuneuiliniaduufindsum favsuimenudeaudlinig
LariiandfiaglFuduinwainnuisnu® lusiasadanissud 18 5190 w.m.2412
uafzihwein Ussmaanigowsnildtiungunseunelvisiaslinmaduneuluad fauies

gnnanmle’’

nsulunsanis Susesdnsludin s muaznindduresynnaarlignaszilinlay
U51A1NNT2UIUNTIABTRUAIENY1INY (Due Process of Law) Uazusesainuiauaniaiu
vosyapaneldngvue (The Rule of Law)™

1 Fifth Amendment to the U.S. Constitution

“No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or in
the Militia, when in actual service in time of War or public danger; nor shall any person be subject for
the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without just compensation.”
2 Sixth Amendment to the U.S. Constitution

“In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial,
by an impartial jury of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed of the nature and cause of
the accusation; to be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.”
21 The New York statute 1869
22 Fourteenth Amendment to the U.S. Constitution

“Nor shall any State deprive any person of life, liberty, or property, without due process of

law; nor deny to any person within its jurisdiction the equal protection of the laws.”
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AeuilunieesiurinsuiasnsuuAmnduiusiing (The Allies) wrewa Hitler nanlud
assuzdeonimInundlesiiuiinssihdmeidumadeniia mendmuiisinissindanie
98191NINBATENTT “Waves of Suicides” FEALINTINGIIZQANTEIAIBANIMITN

ﬂ’liQﬂsljiJ‘dU‘ULLaﬁﬂ'ﬁQﬂVﬁﬁﬂm’\]uaﬁ LLﬂIF’]’J’]MG]’]EJﬁG]ULEJd‘\]%lﬁ%U’i]’]ﬂﬂ’]iLLﬁﬁ\‘lﬂi?lJB

\Annnufufuagiadeulmnoulddenisldsiuananmdiiuaideynnaniy
sunelauazarumgnilnaiefiialusznisansulanadafizesesnaunivansludsnmszeu
wiuf Wudinnves “Ufaysunanadninednsuywevu 1948” (Universal Declaration of
Human Rights 1948) Tutle 3 veaUfaya3usesin “yaraidvafiazdidin fiaSam uazany

72 dulganlude 3 vesdfagrainaiisnsniendinisuileigsssuygaes

funsaon e
Ussinmansgoiin faulude 3 vesfuynrainan Susesdnsiiveiidinlnglaidosniu
Tusnrfinmaudludgsssuguenissmmanigowiniadedl 14 Susesdvdluiinvesypnaayll
gnazidalagusaannszuaunsiaeveusengmnedassneanuitewinieuiuiiyana
onafaslnwl sz siinldlagsunszurunsiveusnongumnouds uidsemalunguylsy
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UsemsTimluudn

Tudodl 10 yaradaniilasuanuindeufulunisiannsanafognadusssuuas
Wawnelnoanzyanaiianududassuazidunardunmsdnduansuazdogniiule « uas
ARela 9 Vigﬂﬂa’nm TngUfanainaindeavsuyvesu 1948 lisuseadesnny
Jusssu (Fain) lunsduiuaf uardeumdnnsuazuuiandesnisanduaiiidusssy
(Rights to Fair Trial) I sun1sannaminnseensusaznavaussegseio

2 "Suicides: Nazis go down to defeat in a wave of selbstmord". Life Magazine, 14 May 1945.

28 Universal Declaration of Human Rights 1948.

Article 3 Everyone has the right to life, liberty, and security of person.

Article 10 Everyone is entitled in full equality to a fair and public hearing by an independent and
impartial tribunal, in the determination of his rights and obligations and of any criminal charge against

him.
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3. nannshignaniiuafiviangnsa (Ne Bis in Idem or Double Jeopardy)
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symIaUsznd (Rome Statute of the International Criminal Court)”® Lﬁaﬁmiamﬂﬂamﬂ
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(International Covenant on Civil and Political Rights) 21
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alddnudssanan Ne Bis in Idem or Double Jeopardy wsagsln

% Article 20 Ne Bis in Idem

1. Except as provided in this Statute, no person shall be tried before the Court with respect to conduct
which formed the basis of crimes for which the person has been convicted or acquitted by the Court.
2. No person shall be tried by another court for a crime referred to in article 5 for which that person
has already been convicted or acquitted by the Court.

3. No person who has been tried by another court for conduct also proscribed under article 6, 7 or 8
shall be tried by the Court with respect to the same conduct unless the proceedings in the other
court:

(a) Were for the purpose of shielding the person concerned from criminal responsibility for crimes
within the jurisdiction of the Court; or

(b) otherwise were not conducted independently or impartially in accordance with the norms of due
process recognized by international law and were conducted in a manner which, in the circumstances,
was inconsistent with an intent to bring the person concerned to justice.

Hnternational Covenant on Civil and Political Rights

Article 14 (7) No one shall be liable to be tried or punished again for an offence for which he has
already been finally convicted or acquitted in accordance with the law and penal procedure of each

country.

275575555UAITRNT D 58



lunsalinsnseiauiiadeniinsesunetdugnilasaiiiuasuagiainine
adlnuluuds deunnendadiferiaasaiufuinfidemeldsudunseaia agluduiiuag
Fomnhiresmeifumaliindunsieaiadnlala

msgnssalfemaguiiefininwndunivsesndniininwivesrmatusiu fedndu
nsdinnisfiansanaidedasauiudsdniuliediieiiiosdeliiasedu Felddedndu
nsazidnfenann1s Ne Bis in Idem

Taglunsdnduailuiandiesgasdesinlunnnsd wisensdadugunusy
wdnfuailasunnsesiefanatafmuimazioinisliileniassdnadsdenliidusssy
uidiae ogrlsiniy TuussimaanigeininidaiisvuuunisUnasesuuiguianan
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ansgosneeniundnassesulng (Dual Sovereignty)” nanfevisiguianatawazuass

Tounvesulvevasnueadudaszuanainiu

%8 Bartkus v. Ilinois, 359 U.S. 121 (1959). The U.S. Supreme Court held that a defendant may be
acquitted of a federal crime and convicted of a state crime, even if those crimes share the same

evidence, without violating the Due Process Clause of the Fourteenth Amendment.

2 Heath v. Alabama, 474 U.S. 82 (1985), The United States Supreme Court ruled that the double
jeopardy clause of the Fifth Amendment to the Constitution does not prohibit one state from
prosecuting and punishing person for an act of which he had already been convicted of and sentenced
for in another state due to the doctrine of "dual sovereignty" (the concept that the United States and

each state possess sovereignty — a consequence of federalism).
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0 Harry Aleman, Petitioner-appellant, v. the Honorable Judges of the Circuit Court of Cook County,
criminal Division, Illinois, Honorable Michael P. Toomin, judge Presiding, Honorable Richard Devine,
State's Attorney of Cook County, Illinois, Eresto Velasco, Executive director, Cook County
Department of Corrections, respondents-appellees — 138 F.3d 302 — Justia US Court of Appeals Cases
and opinions. Cases.justia.com. Retrieved on 2010-12-19.
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%5 Article 7 All are equal before the law and are entitled without any discrimination to equal protection

of the law. All are entitled to equal protection against any discrimination in violation of this Declaration

and against any incitement to such discrimination.
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*Craig Timber, Dissidents face Zimbabwe's justice system, The Washington Post, 18 July 2oo4
“Mugabe's government has curbed the right to public assembly, shut down newspapers, expanded
police authority to detain suspects without charges, put the main opposition leader on trial for treason
and taken control of thousands of private farms. Amnesty International and other human rights groups

have chronicled the decline of the rule of law, saying Mugabe uses the criminal justice system to

punish his rivals and protect his allies, and that to oppose him is to invite false arrest, torture and even
death.”
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¥ Article 9

1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest
or detention. No one shall be deprived of his liberty except on such grounds and in accordance with
such procedure as are established by law. (The Rule of Law)

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and
shall be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other
officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable
time or to release. It shall not be the general rule that persons awaiting trial shall be detained in
custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial
proceedings, and, should occasion arise, for execution of the judgment.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay on the lawfulness of his detention
and order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to

compensation.
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% United States v. Shreveport Grain & Elevator Co., 287 U.S. 77, 85 (1932). See also Field v. Clark, 143
U.S. 649, 692 (1892); Wayman v. Southard, 1o Wheat. (23 U.S)) 1, 42 (1825).
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7 U.S. Supreme Court, Way man v. Southard, 23 U.S. 10 Wheat. 1 1 (1825)
%8 Chief Justice John Marshall conceded that the determination of rules of procedure was a legislative
function by writing that "a general provision may be made, and power given to those who are to act

under such general provisions, to fill up the details."

275575555UAIFNT D 70


http://en.wikipedia.org/wiki/Chief_Justice_of_the_United_States
http://en.wikipedia.org/wiki/John_Marshall

unasy

Uszalnglaneeuiaun ssuun seuiunsyRssTuNI0819819 U LA TUT 09
wannsiiugIuLazansang o feeusuiulussduuiudlivinuie wildufiundeaiein

v

ASUNITNEUINN

o 1

8NN3 The Rule of Law kagnann1s Doctrine of Non-Delegability &4lsil

o wa

TlunszuaunisedsssuuasSeliiduiiidnnieldsunissonuandedivydd dnnnsiles
Wvihifiaduldnguane drsan sonns gimnwuazinngumanedu q luuszmelneae
n1skidmdnns The Rule of Law snldlunszuiumsesssudmadelnliaunsatosiudl
UNNI5L B ILNINUBINTTUIUNITERTITN LaENITLLAITNABNENNIT Doctrine of Non-

°

Deferability vastelfvygAililienainisidiuiaeennguanelaslitiiunisnsiaaey
inlldanunsadesiunslddrunanudinela Meaesnsdirluganiizaiuliiauenia
vasUszursunelinguune ieanuldwiveusazlisiamanuislawingunauazdms

demeransinwnueisssusuiumladifyveanssuiunisefisssuluiign

LBNEN591999

Ala o uAT. (2543). nguageg 1Ay, ngamwer: driinfianilyeyvu.

UVt Syayadng. “Sgossuyuns 33 gresniiuguSananely”. auddeyangvung
dinnuavisnmadiany, Widwin
http://www.senate.go.th/lawdatacenter/includes/FCKeditor/upload/Image/b/b60%20ju
n 3 3.pdf

Yt Tygyaena. (2549). ﬁ’n?fﬂ?mmu‘?m/ywi gaild, 3(6), ni153-11157, 1WHaN
http://www.senate.go.th/lawdatacenter/includes/FCKeditor/upload/Image/b/b71%2oju
n3_6.pdf

%’gﬁiimégyLm'qwummﬁﬂﬂ‘wa(aﬁ’u%’qmn) WNSANIIY o&éw, (2557, 22 NINYIAL).
FWAINUUAY. 1@U131 ARUNSSN, T 1-17.

5959 IYRRNTNTINg 2550, (2550, 24 Fwna). 19RIBUNY. LAN124 AEuNaT
., N 1-127.

v

WiAesh dusnileg. (2557). Uszwtanguaigeqy) aUuenide (Ruiassnza). nganm;
diiniuideyeyru

27587555 5UAANT D 71


http://www.senate.go.th/lawdatacenter/includes/FCKeditor/upload/Image/b/b60%20jun_3_3.pdf
http://www.senate.go.th/lawdatacenter/includes/FCKeditor/upload/Image/b/b60%20jun_3_3.pdf

N o 4

A9.9550008 YyUn39, A3.5UNg 25eUYING, 1de 533ULYAY, L9IR UTynesty, annsal o

o

= 5.

Y
Useiasy. (2555). UseaanguangIamosaInaIuuns (RUNASaN5) ngamnmw; dridniiusiiagey
YU

43fnA avAvaTauna. (2557). Uszaiang g 5Wa19as1a274078)7 aUUe N8y (RUNATa
15). ngawnn; denfiamideyaywu

International Covenant on Civil and Political Rights. Retrieved September 5, 2014,
form

http://www.ohchr.org/en/professionalinterest/pages/ccpr.aspx

Robert Popper. (1962). History and Development of the Accused’s Right to Testify.
Washington University Law Review, 1962(4), p455.

Rome Statute of the International Criminal Court. (2002). Retrieved September 5,
2014, form

http://www.icc-cpi.int/nr/rdonlyres/ea%aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute_english.pdf

The Universal Declaration of Human Rights. (2008). Bangkok: Department of

International Organizations

Ministry of Foreign Affairs of Thailand.

2755755 55UAITNT DD 72


http://www.winyuchon.co.th/writer_profile.php?writer_id=53
http://www.winyuchon.co.th/writer_profile.php?writer_id=53



