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Abstract

There are circumstances in which parties entered into a contract and the obligor
is still able to perform his or her obligation; however, due to an unexpected event
that later occurs, the factual circumstance of the contract significantly differs from
that of when the contract was concluded. This is beyond the expectations of
the contracting parties. The change of such a circumstance makes it much more difficult
for the obligor to perform his or her obligation, resulting in an unfairness between
the parties. Even though in fact it is still possible for the obligor to perform his or her
obligation, such a performance does not particularly benefit the parties or it imposes
higher duties on the obligor. When this kind of circumstance arises in Thai law,
it is questionable how Thai lawyers would deal with the problem, and what
the applicable law is. This is because the Thai Civil and Commercial Code does not
contain any rule dealing with the circumstances under discussion. In contrast, other legal
systems recognize Clausula Rebus Sic Stantibus. The author studies the concept of
Clausula Rebus Sic Stantibus in a number of foreign legal systems, namely Roman law,
English law, German law, Italian law, French law, American law and the Principles of
European Contract Law. It aims to amend the Thai Civil and Commercial Code for
the result of much more difficult for the obligor to perform his or her obligation and
provide a guidance for Thai law in dealing with Clausula Rebus Sic Stantibus event,

resulting in a fairer outcome.

[Thammasat Journal, Volume 35 No.1, 2016]

Keyword: Clausula Rebus Sic Stantibus, Contract
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° BGB Section 313 Interference with the basis of the transaction

(1) If circumstances which became the basis of a contract have significantly changed since
the contract was entered into and if the parties would not have entered into the contract or
would have entered into it with different contents if they had foreseen this change, adaptation of
the contract may be demanded to the extent that, taking account of all the circumstances of
the specific case, in particular the contractual or statutory distribution of risk, one of the parties cannot
reasonably be expected to uphold the contract without alteration.

(2) It is equivalent to a change of circumstances if material conceptions that have become
the basis of the contract are found to be incorrect.

(3) If adaptation of the contract is not possible or one party cannot reasonably be expected
to accept it, the disadvantaged party may revoke the contract. In the case of continuing obligations,
the right to terminate takes the place of the right to revoke.

10 Ridder, P. & Weller, M. P. (2014). Unforeseen Circumstances, Hardship, Impossibility and Force

Majeure under German Contract Law. European Review of Private Law, 22(3), 389.
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1 Treitel, G. H. (1994). Frustration and Force Majeure. London: Sweet & Maxwell. 239.
12 Section 261 of U.S. Restatement (Second) of Contracts

“Where, after a contract is made, a party’s performance is made impractical without his fault
by the occurrence of an event, the non-occurrence of which was a basic assumption on which
the contract was made, his duty to render that performance is discharged, unless the language or
the circumstances indicate the contrary.”
13 Treitel, G. H. supranote 11. 238.
14 Dawson, J. P. (1984). Judicial Revision of Frustrated Contracts: The United States. In: 64 B. UIL. Rev.1
15 Section 265 “Discharge by Supervening Frustration”

Where, after a contract is made, a party’s principal purpose is substantially frustrated without
his fault by the occurrence of an event the non-occurrence of which was a basic assumption on
which the contract was made, his remaining duties to render performance are discharged, unless

the language or the circumstances indicate the contrary.
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16 Section 2-615 Uniform Commercial Code (UCC) “Excuse by Failure of Presupposed Conditions,”
Except so far as a seller may have assumed a greater obligation and subject to the preceding section
on substituted performance:

(a) Delay in delivery or non-delivery in whole or in part by a seller who complies with
paragraphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed
has been made impracticable by the occurrence of a contingency the non-occurrence of which was
a basic assumption on which the contract was made or by compliance in good faith with any applicable
foreign or domestic governmental regulation or order whether or not it later proves to be invalid.

(b) Where the causes mentioned in paragraph (a) affect only a part of the seller’s capacity
to perform, he must allocate production and deliveries among his customers but may at his option
include regular customers not then under contract as well as his own requirements for further
manufacture. He may so allocate in any manner which is fair and reasonable.

(c) The seller must notify the buyer reasonably that there will be delay or non-delivery and,
when allocation is required under paragraph (b), of the estimated quota thus made available for
the buyer.
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18 Article 6:111 Change of Circumstances
(1) A party is bound to fulfill its obligations even if performance has become more onerous,
whether because the cost of performance has increased or because the value of the performance
it receives has diminished.
(2) If, however, performance of the contract becomes excessively onerous because of
a change of circumstances, the parties are bound to enter into negotiations with a view to adapting
the contract or terminating it, provided that:
(@) the change of circumstances occurred after the time of conclusion of
the contract,
(b) the possibility of a change of circumstances was not one which could reasonably
have been taken into account at the time of conclusion of the contract, and
(c) the risk of the change of circumstances is not one which, according to
the contract, the party affected should be required to bear.
(3) If the parties fail to reach agreement within a reasonable period, the court may;
(a) terminate the contract at a date and on terms to be determined by the court; or
(b) adapt the contract in order to distribute between the parties in a just and
equitable manner the losses and gains resulting from the change of circumstances.
In either case, the court may award damages for the loss suffered through a party refusing

to negotiate or breaking off negotiations contrary to good faith and fair dealing.
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